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Michael Cirone is a partner 
at Morris Kepes Winters. 
“Pity the ‘accidental 

American,’” he says.
Cirone, whose firm is a bou-

tique tax and estate planning law 
firm in Toronto that specializes in 
Canada/U.S. cross-border tax and 
estate planning, explained that an 
accidental American is someone 
who lives in Canada (or another 
non-U.S. country) and holds dual 
citizenship, whether or not he or 
she knows it. It’s what some term 
an “accident” of birth. Such a 
person may have been born in the 
United States and then moved to 
Canada with their family at a 
young age, or they were born in 
Canada with at least one parent 
who met certain U.S. residency 
requirements before the accidental 
American’s birth. 

So why should we pity these 
accidental Americans?

Cirone pointed to planning 
issues in the area of life insurance. 
Let’s say that a U.S. citizen or a 
U.S. resident dies owning a life 
insurance policy. If the proceeds of 
the life insurance policy are (a) 
payable to his or her estate, or (b) 
payable to someone other than his 
or her estate, and meet the “inci-
dents of ownership” test in section 
2042 of the U.S. Internal Revenue 
Code (i.e., the policyholder has the 
power to cancel or change some of 
the terms of the policy), then the 
value of the life insurance proceeds 
are included in the policyholder’s 

gross estate for U.S. estate tax pur-
poses. Cirone explained that if the 
life insurance policy, plus the rest 
of that person’s worldwide gross 
assets, exceeds the U.S. estate tax 
exemption — which is currently 
$5.35 million — then U.S. estate 
tax will need to be paid to the IRS. 
And that is no laughing matter. 

To complicate the matter fur-
ther, a U.S. resident for U.S. estate 
tax purposes is defined differently 
than an American resident for their 
country’s income tax purposes. 
The distinction is beyond the 
scope of this article but in follow-
up columns I plan to explore this 
fascinating topic. 

Cirone cited the following 
example. Imagine a wealthy client, 
an “accidental American” living in 
Canada who buys a $4 million life 
insurance policy from their Can-
adian agent or broker. When the 
value of the proceeds of that policy 
is combined with their other 
worldwide gross assets, such as 
real estate, let us assume that the 
person’s worldwide gross net 
worth upon death is $10 million. 
In the eyes of the IRS, at the time 
of death, this individual’s total 
worldwide gross assets are now 
$4.65 million above the U.S. estate 
tax lifetime exemption threshold. 
U.S. estate tax can be as high as 40 
per cent. So in this case, the per-
son’s estate may suddenly be 
facing a death tax bill of almost $2 
million (40 per cent of $4.65 mil-
lion is $1.865 million).

In Cirone’s experience advising 
clients in the Canada-U.S. cross-
border realm, he believes that 
“chances are good this will come 
as quite a shock to the person’s 
benef iciaries — the surviving 
spouse or the children. Depending 
on the numbers, the death tax 
could wipe out much or most of 
what they expect to get.”

There is nothing new about the 
U.S. estate tax. It’s been around a 
long time, but there is a great deal 
of ignorance about it, especially in 
Canada where life insurance 

agents and brokers may not be up 
to snuff on the implications of U.S. 
estate tax for their dual-citizen cli-
ents. The fact is that many high net 
worth people living in Canada are 
accidental Americans. It is esti-
mated there are approximately one 
million Americans who are cur-
rently living here. Unfortunately, 
these accidental Americans are 
generally ill advised when it comes 
to buying life insurance policies, 
or for that matter, the many tax and 
estate planning issues that the IRS 
now plans to enforce if they are 
alive or deceased in Canada.

“U.S. persons living south of 
the border don’t have this problem 
because their insurance advisors 
tend to be aware of the death tax 
issue,” says Cirone. “Usually, the 
advisor will set up the person’s 
policy in an irrevocable life insur-
ance trust (ILIT), which means 
that when they die, the person 
doesn’t actually own the policy, 
the ILIT owns it. Likewise, Can-
adians living in the U.S. don’t have 
this problem because Canada has 
no death tax pertaining to life 
insurance proceeds. But the IRS 
does.”

On July  1 ,  an  ag reement 
between Canada and the U.S. to 
implement the Foreign Accounts 
Tax Compliance Act (FATCA) 
went into effect. “In a nutshell, this 
agreement requires the CRA to 
provide the IRS with information 
about Canadian bank and other 
financial account information with 
U.S. ownership,” says Cirone. “It 
is hoped that the advent of FATCA 
will serve as a catalyst to better 
inform those who advise clients in 
Canada about cross-border finan-
cial issues.”

During our discussions, Cirone 
and I went into depth on a number 
of available solutions for owner-
ship of life insurance by accidental 
Americans. This would require 
separate articles to fully explore. 
But I will briefly share with you an 
overview.

An accidental American might 

be able to transfer their current life 
insurance policies into an ILIT 
(there would be U.S. gift tax pay-
able to the extent of the cash sur-
render value of the policy), or have 
a non-U.S. spouse own and pay the 
premiums on a life insurance 
policy on the U.S. person’s life. 
But for the very wealthy accidental 
American who has a worldwide 
gross net worth of over $10 mil-
lion, the best option is to seek out a 
Canada-U.S. cross-border tax 
lawyer and insurance broker who 
is well versed in cross-border tax 
issues. These people can assist 
with rewriting and/or restructuring 
their current life insurance policy 
so it doesn’t have the “incidents of 
ownership.”  

What should you do if you or 
your clients are in this trap? The 
short answer is that there are 
various ways to mitigate or elim-

inate this U.S. estate tax problem, 
but they all depend upon the facts 
and circumstances of the indi-
vidual accidental American. Most 
importantly, keep in mind that 
every solution requires careful 
planning so as not to trigger other 
adverse U.S. tax consequences. As 
you know, the Internal Revenue 
Code is one continuous minefield.
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Reservations over European initiatives
tory rotation and a cap on fees for 
non-audit work for audit clients, 
may produce unintended negative 
consequences, for example, by 
actually limiting auditor choice 
and increasing complexity and 
costs, without tangible benefits,” 
Langlois said. 

She added that Deloitte sup-
ports the CPA Canada guidance to 
audit committees for performing a 
mandatory comprehensive review 
of their external auditors, “As we 
encourage the focus on enhancing 
audit quality, transparency and our 
strong governance model.”

“The IESBA has carefully con-
sidered stakeholder concerns which 
support a strengthening of the long 
association provisions,” Hannaford 

stressed. “In doing so, it has kept in 
mind the goal is to promote and 
enhance audit quality, objectivity 
and professional skepticism while 
addressing perceptions about 
related threats to independence.

“The issues that need to be con-
sidered are finely balanced. On the 
one hand, IESBA recognizes that 
using the same personnel on an 
audit or assurance engagement 
over a long period of time may 
create familiarity and self-interest 
threats that may impact, or be seen 
to impact, an individual’s independ-
ence. On the other hand, the cumu-
lative knowledge and experience of 
an audit client’s business, manage-
ment and controls environment 
gained through familiarity with the 
audit client contribute positively to 
audit quality.”

Deloitte is in the process of 
drafting its response on the latest 
exposure draft, Langlois said. 
“From a Canadian perspective, 
some of the [proposed] changes 
would  a l ign  wi th  r u les  tha t 
already exist in our provincial 
rules of professional conduct.”

Hannaford added that, if he 
were to put on his Canadian hat, 
he would point out that the pro-
fession moved to the rotation of 
the engagement partner on PIEs 
on a seven years on, f ive years 
off process in 2011.

“However, the Canadian rules 
also require a five-year cooling-
off period for the EQCR. This 
means that the Canadian rules 
are more restrictive in this area 
than what the IESBA is pro-
posing.”
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